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Perella, Dominic F.

From: Perella, Dominic F.

Sent:  Friday, April 13, 2007 3:07 PM
To: Moody, Kristi

Cc: Thomas, John D.; Sullivan, Kim
Subject: FCC subpoena -- follow-up

Ms. Moody --
i am writing to you because | have received no response to my telephone messages.

Dave Thomas and | would like to arrange a time to speak with you about the extent of Windstream's production in
response to the FCC subpoena. As you know, Windstream produced 23 pages of documents in response to a
subpoena calling for a broad range of documents — including, among cother things, essentially all

correspondence and agreements with Entergy -- over a period of years. We find it somewhat difficult to
understand how so few documents could fall within these parameters.

Please contact myself (contact information below) or Mr. Thomas (202-637-5675) to arrange a time when the
three of us can speak. We look forward to hearing from you.

Sincerely,

Dominic Perella

DOMINIC PERELLA, ATTORNEY AT LAW

HOGAN & HARTSON LLP

Columbia Square, 555 Thirteenth Street, NW, Washington, DC 20004
direct +1-202-637-6452 | tel +1.202.637.5600 | fax +1.202.637.5910
dfperella@hhilaw.com | hitp:/Awww.hhlaw.com

5/18/2007
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From: Moody, Kristi [mailto:Kristi,Moody@windstream.com]
Sent: Friday, April 13, 2007 3:36 PM

To: Perella, Dominic F,

Cc: Thomas, John D.; Sullivan, Kim
Subject: RE; FCC subpoena -- follow-up

Dom,

| apologize for my lack of response. | have had pressing matters. | am available on Menday from 9-
11 CST and 3-4:30 CST. Please let me know what time works for you.

-----Original Message-----

From: Perella, Dominic F. [mailto:dfperella@hhiaw.com]
Sent: Friday, April 13, 2007 2:07 PM

To: Moody, Kristi

Cc: Thomas, John D.; Sullivan, Kim

Subject: FCC subpoena -- follow-up

Ms. Moody -
I am writing to you because | have received no response to my telephone messages.

Dave Thomas and | would like to arrange a time to speak with you about the extent of
Windstream's production in response to the FCC subpoena. As you know, Windstream
produced 23 pages of documents in response to a subpoena calling for a broad range of
documents -- including, among other things, essentially all correspondence and agreements
with Entergy - over a period of years. We find it somewhat difficult to understand how so few
documents could fall within these parameters.

Please contact myself (contact information below) or Mr. Thomas (202-637-5675) to arrange
a time when the three of us can speak. We look forward to hearing from you.

Sincerely,

Dominic Perella

DOMINIC PERELLA, ATTORNEY AT LAW

HOGAN & HARTSON LLP

Columbia Square, 555 Thirteenth Street, NW, Washington, DC 20004
direct +1-202-637-6452 | tel +1.202.637.5600 | fax +1.202.637.5910
dfperelfa@hhlaw.com | http.//iwww.hhlaw.com

This electronic message transmission contains information from this 1

If you have received this electronic transmission in error, please nc
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The information contained in this message, including attachments, may cont
privileged or confidential information that is intended to be delivered on
person identified above. If you are not the intended recipient, or the per
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| To: Mr. Dominic Perella
T , Fax number: 202-637-5910

pi

windstream. ¥ From: Kristi Moody
communications Fax number: 501-748-5172
Legal Department Date: 4/26/07
Fax

Regarding: Subpoena to Windstream in Arkansas Cable
Telecommunications Association.

4001 Rodney Parham Road
Little Rock, AR 72103

Contact name and number for follow-up:
Kristi Moody 501-748-5890

No. of Pages (Including Cover) _11

Comments:

The information contained in this message, including attachments, may contain
privileged or confidential information that is intended to be delivered only to the
person identified above. If you are not the intended recipient, or the person
responsible for delivering this message to the intended recipient, Windstream
regquests that you immediately notify the sender and asks that you do not read the
message or its attachments, and that you delete them without copying or sendi -

to anyone else.
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Yrist Moody, Senicr Counsel

Windstream Communications, Inc.
4001 Rodney Parham Road
Mailstop B1FQ3-71A

: Little Rock, Arkansas 72212
W | n St re (1 m,. 501.748.5890 (direct dial)
P 501.748.5172 (fax)

communications Emait: kristi. noody@windstream.com

April 25, 2007

A FACSIMILE ONLY
202.637.591

Mr. Dominic Perella
Hogan & Hartson LLP
Columbia Square

555 Thirteenth Street, NW
Washington, DC 20004

Re: Subpoena to Windstream in Arkansas Cable Telecommunications
Assodiation, et. al. v. Entergy Arkansas, Inc., Federal Communications
Commission, EB-05-MD-004, EB Docket No. 06-53

Dear Dom:

Pursuant to your request, Windstream once again reviewed its records and
located additional documentation responsive to the above-referenced subpoena. I am
attaching three (3) letters prepared by USS and the only attachments accompanying
those letters provided to me to date. The attached letters reference additional
attachments that have not been provided to me. I am unsure if Windstream is in
possession of said attachments, but the company is continuing to search its records. If
said attachments are located, they will be promptly produced. It is my understanding
that the documents in question are subject to a protective order entered in the above-
referenced matter, and the documents will only be disclosed to parties to the above-
referenced action. If my understanding is incorrect, please let me know immediately,
and please do not disclose the documents to a non-party without my express written
permission.

Also, as we have discussed, Windstream is in possession of correspondence with
Entergy that references a dispute concerning attachments, but Windstream is not
producing the correspondence as it is non-responsive to the subpoena, and further, it is
protected from disclosure by the attorney/dient privilege and/or the attorney work
product doctrine.

Further, Windstream’s Pole/Joint Use Agreement with Entergy was entered into
prior to the January 1, 1998, date listed in the subpoena, so that Agreement is not being
produced as it is non-responsive to the subpoena.
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Finally, Windstream has 2007 e-mail correspondence between it and Entergy that
references a pole attachment inventory to be conducted by Entergy prior to August 31,
2007. However, the correspondence is not responsive to the subpoena, as it does not
reference USS, is not related to the Complainants in the above-referenced matter, and
does not expressly relate to alieged safety violations, Entergy’s service interruptions/
outages, or the field condition of Entergy’s poles.

As stated, Windstream is continuing its records review and I hope to complete
the review by May 7, 2007.

Please let me know if you have questions.

Sincerely,

ARl

Senior Counsel

Attachments
cC John D. Thomas
Kim Sullivan (via e-mall and with attachments)



Apr 26 07 11:17a

bee:  Eric Einhorn (via e-mail and with attachments)
Kimberly K, Bennett (via e-mail and with attachments)
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UTILITY SUPPORT SYSTRMS, INC. Jacksonville. AR. 72078
501.985. 5770
501.985,8661 fax
APRIL 7, 2003

ALLTEL Arkansas, Inc.

Mr. Lew Reid

QSP Manager Enginesring
# 1 Allied Drive

Mait Stop 1269B2F3A
Little Rock, AR 72202

DearLew:

As you know Utility Support Systems {(USS) has been contracted by Entergy to perform a
safely inspection of their pofes in the Greenbrier, AR area, For your Information, we have
divided the project into thwee phases that corespand to Entergy circuits N210, N220 and
N230. Afthough the primary puspose was to determine viclations from CATV attachments, we
have also found numerous National Electrical Safety Code (NESG) violations atfributable to
ALLTEL. This lelter and atiachments cover the Greenbrier phase for circuit N210 only,

USS inspected poles with ALLTEL altachments in circuit N210. We found NESC violafions
atiributable o ALLTEL on approximately 213 of fitese poles. The majority of violations are
ALLTEL service drops auachedlmcbselytn Entergy powar, Other major categories of
violatiens included insufficient vertical clearance over state highways, oads and drives and
lack of bonding of ALLTEL cables to tha Entergy vertical ground wire.  For your Information,
we have altached a summary of inspection guidelines used by USS, These guldelines includa
the assoclatad NESC nule and page number.

Also attached @re inspection work sheets for each pole with an ALLTEL violation or cther
recammended work.  In addiion, we have attached coples of the Entergy circult maps with
corresponding pole number fo help you locate the pole requiring work. The vast majority of
miswukcanbedonemdependmuybyALLTEmeoutcoqdlnaummmAlﬁame
Communications, the CATV Company, or Entergy.  Please correct the ALLTEL deficlencies
relafed on these work sheets and retum the work sheats to Entergy ¢fo Brad Welch, 112 E.
Oak §t, Conway, AR noting that comections have been made,

In addition to the above, there is other malwe ready work that needs to be performed by
Entergy (poles that will need fo be changed fo taller poles, power conductors that need fo be
raised) at Alllel expenss, if Alltel wants to remaln affached to the Entergy pole. The ettached
N210- Proposed Maka Ready Wark for Alitel iz @ summary of work with camesponding
inspeclion sheet for your considerafion. It also inciuded an gsfimated cost of the work to be
performed, Please let us know in 36 days If Alits! plans to vacate these poles or which, if any,
polos Alltsl would like far Entergy to perform the make ready work. Once the payment for the
estimated cost Is recelved from Alifel for fhe cowrasponding make ready work; Entergy will
begin engineering and construction. Alltef wil be charged the actual costs for the make ready
engineering and construction, f e estimated cost were too high, Alltel will receive a refund.

T L R I R LR U
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® Page2

Again, this leiter and attachments cover anly circuit N220 you should have already r_eceived
comespondence on circults N220 and N230. This is our final report and all pales with Alttel
sttachments in Greenbrier, AR have been inspected for safety violations. USS and Entergy will
be happy Yo meet with you to discuss this project and reasonable time frames for completion.
If you have any questions, please call me on 817-614-8565.

~=2_R.D. Nnoid@’&

Project Manager
Utility Support Systems

Attachments

CC:  TonyWagoner
Brad Welch
Roy Jones
Bili Nesmith
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N210 - Proposed Make Ready Work for Alltell (see attached inspection sheets)

Pole #
6382
6386
6387

5801.01
5931
5941

5942.01
5946
5948
6001
5054
5057
5058
5063
6074
5419
5422
5714
6180
5021
5141

5145.01

mmwmmmmmmmmmmmmmmmmbbhl‘?

Type Make Ready Work
Ralse neutral to help with midspan clearance over road
Resag triplex to help with midspan clearance
Raise frans driploop to help with midspan clearance
C/O pole to 40" pole for midspan clearance over HWY25
C/O pole to 40’ pole for midspan clearance over road
C/OQ pole to 40' pole for midspan clearance over road
C/Q pole to 40" pole for midspan ciearance over road
Extend both conduits and raise stest light for midspan
C/O pole to 40' pole for midspan clearance over road
C/0 pole to 45' pole for midspan clearance over HWY25
C/O pole to 40" pole for midspan clearance over road
C/O pole to 40' pole for midspan clearance over road
C/O pole to 40' pole for midspan clearance over road
C/O pole to 40' pole for midspan clearance over road
CIO pole to 40 pole for midspan clearance over road
CfO pole to 40' pole for midspan clearance over road
Extend top of conduit for midspan clearance over road
Extend top of conduit for midspan clearance over road
C/0 pole to 40" pole for midspan clearance over road
Extend top of conduit for midspan clearance over road
C/O pole to 40' pole for midspan clearance over HWY225
C/O pole to 40 pole for midspan clearance over HWY225

Est. Cost
$300
$300
$200

$1,700
$2,200
$2,700
$1,700
-$350
$2,700
$3,500
$2,700
$2,000
$2,700
$2,700
$3,200
$2,200
$200
$200
$2,700
$200
$2,700
$1,700
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UTILITY SUPFORYT SYSTEMS, ING.

March 13, 2003

ALLTEL Arkansas, Inc.

Mr. Lew Reid

OSP Manager Englneering
# 1 Allied Drive

Mail Stop 1260B2F3A
Little Rock, AR 72202

Dear Low:

This lelter is to inform you on the progress of the safety inspecfion In Greenbrier, AR and covers cirouit N230
only. One major function: of the USS safely audit was to resolve violafians created by CATV attachmants.
However, during the cowrse of this inspaction USS has located and documented numeraus National Blectrical
Safely Code (NESC) violations retated to ALLTEL atfsohments.

ALLTEL has 1053 sttachments on 808 polas. Of these 808 poles USS inspectars located approximately 438
poles with National Electrical Safely Code violations, The majority of thesa violations are the result of
disregarding the 40" worker safoly zone rule required by the NESC table 235-5. Further violations consist of
nadequate vertical clearances crossing atate highways, roads, and driveways and a felture to bond (o Entergy’s
vertical ground wire on pates which bonding is required according to the Alltel/Entergy Joint Use Agreemant.

Accompanying this lefler are inspection sheats, which give a detalled explanation of all violations and other
recommended work to be complated. In addition, Entergy clrcult maps with corespanding pole numbers have
been included to assist in locating all documented violations. Although the vast majorily of this work can be
campleted independently by ALLTEL, there are circumstances that wil require Alltel fo coordinala with Alilance
andlor Entergy. Please commect the ALLTEL doficlencias relalad on the provided work sheets within a ime
frame that Is consistent with the Allie/Entergy Joint Use Agreement. FolIoMngthecompleﬁonofsddvblaﬁons
please retum the work sheets ta me noting all the corrections that are completed.

gigain  this felter and attachments cover only circuk N230. If you have any questions, please call me on 817~

R.D. Amoid
Project Manager -
Utikty Support Systems

Attachments

CC:  TonyWagoner :
Brad Welch : -
Roy Jones
Justin Daniels
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UTILITY SUPPORT SYSTEMS, INC. Jacksonville. AR, 72078
$01.995.5770
501,905.5661 fax
February 5, 2003

ALLTEL Arkansas, inc,

Mr. Lew Reid

OSP Manager Engineering
# 1 Allied Drive

Mail Stop 1269B2F3A
Litle Rock, AR 72202

Dear Lew:

As you know Utility Support Systems (USS) has been contracted by Entergy to perform a safely inspection of
their poles in the Greenbrier, AR area. Far your information, we have divided the project into three phases that
comrespond fo Entergy circuits N210, N220 and N230. Although the primary purpose was fo determine
violations from CATV attachments, we have alse found numerous National Elecfrical Safety Code (NESC)
violations attributable to ALLTEL. This |ettar and attachments cover the Greenbrier phase for circuit N220 only.

USS inspected approximalely 560 poles with ALLTEL attachments in circuit N220. We found NESC violations
atfributable to ALLTEL on approximately 130 of these poles. The majorily of viclstions are ALLTEL service
drops attached too closely to Entergy power. Other major categaries of violations included insufficient vertical
clearance over state highways, roads and drives and lack of bonding of ALLTEL cables to the Entergy vertical
ground wire. For your information, we have aftached a summary of inspection guidelines used by USS, These
guidelines include the associated NESC rule and page number,

Also attached are inspection work sheets for each pole with an ALLTEL violation or other recommended work.
In addition, we have attached copies of the Entergy circuit maps with comesponding pole number to help you
locate the pole requiring work. The vast majority of this work can be done independently by ALLTEL without
coordination with Alliance Communications, the CATV Company, or Entergy.  Please comect the ALLTEL
deficiencies refated on these work sheets and retum the work sheets to me noting that comections have been
made,

Again, this lelter and attachments cover only circult N220. We have completed all of tie fieldwork for circuits
N210 (approximataly 1600 polas) and N230 (approximately 2000 poles) and plan to forward those results to you
over the next severa! waeks. USS and Entergy wilt be happy to mast with you fo discuss this project and
reasonable time frames for completion. If you have any questions, please call me on 817-814-8565.

R 4D (or,

R. D. Amold
Project Manager
Utility Support Systems

Aftachments
CC:  Tony Wagoner — letter and guidelines only

rad Welch - v
Roy Jones - ’
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Entergy Arkansas
Walkout Guidelines at the pole.

From a NESC and safety perspective there are only two kinds of attachments, sapply (power) and
communication (CATV, phone, fiber, etc.). The following is guidance on the separation of supply
and communications at the pole, mid-span, over the ground and from each other. All references are
from the C2-2002 version of the National Electrical Safety Code.

WHEN IN DOUBT 40” @ the pole, 30” in the mid-span.

Short List for Required Clearances at the Pele - Supply from Communications

1. 40" below secondary or neutral. (table 235-5 pg. 131)

2, 40" below top of riser conduit, riser guard, weather head, weather head drip loop, CATV power
supply, weather head drip loop, secondary or transformer drip loop. (table 235-5 pg. 131)

3. 30" below bottom of transformer or capacitor or regulator bank. (footnote #5, pg. 132)

4. 12" below street light bracket or street light drip loop. (238D, pg. 147)

5. 12" separation between communication cables. (235H1, pg. 141, EAI contract)

Short List for Required Clearance in Mid-span - Supply from Communications.

Basic rule of 75% of what is required at pole.

1. 30" mid-span clearance between all power conductors and communications.

(235C2b(1)(a), pg. 127)
2. 9" separation between communication cables. (235C2b(1)(2), pg. 127)

Short List for Required Clearance in Mid-span - Communications from Ground.

1. 16'6" crossing or overhanging road, street, alley, commercial drive or parking lot. Any area
subject to truck traffic. (table 232.1, pg. 77 and 78— see Rule 232 A.)

2. 16'0" crossing or runs along alleys, driveways, or parking lots not subject to truck traffic. (table
232.1, pg. 77, footnote 13 —see Rule 232 A.)

3. 106" along road, femce, yard, embankment or area posted with restricted traffic.
(table 232.1, pg. 78 see Rule 232 A.)

4. 18’ crossing any highway or Interstate maintained by the Department of Transportation.
(Arkansas Department of Transportation ruling)

5. 24’ 6” crossing railroed tracks. (table 232.1, pg. 77 — see Rule 232 A.)

Other Construction Notes

1. Only SWBT/ALLTEL and Entergy on Entergy anchor. No CATV. (EAI contract requirement)
2. Must have one anchor for each attachment. (EAI contract requirement)
3. Anchors to be installed within 12-24" of Entergy anchor when applicable.
(EAI contract requirement)
4. No extension amm brackets allowed. All clearances are measured vertically,
not at an angle. (EAT contract requirement)
5. Do not install cables or strand above streetlight. (only exception being if the drip loop is in
conduit and does not violate any above requirements)
6. Two through bolts in same pole are considered two attachments. (EAI contract requirement)’
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Entergﬂ;kﬁnsas
Walkout Guidelines at the pole.

7. J-hooks ate considered an attachment. (EAI contract requirement)

8. Bond attachments to everywhere a vertical ground exist. (EAI contract requirement)
All down guy attachments at the pole must utilize “ram head™ attachments or an angled eye-
bolt. “Pigs ears™ are no longer allowed due to excessive stress on the preform. (EAI contract
requirement)

9. All down guys in areas subject to pedestrian traffic must have guy markers installed. (264E, pg.

1856)
10. All power supplies must be 12’ from grade level or 16’ over a drive or roadway.
(EAI contract requirement) 7
11. All communications that are within 5° of an EAI or phone pole must attach to that pole.

(234B(1)(2), pg. 96)

The anly place there can be any variance to the above requirements is at the customer’s house,
where maintaining 40™ may not be possible. Communications can be at 12" below a customer
power drop at the house. Also the minimum clearance over a driveway in this situation is 11.5” for
communications and 12.5° for a supply conductor under 300volts, ( table 232-1, pg. 78,
classification column 1 line item 3 which references sub note 7 on page 79.)

Proprietary-Not for disclosure without the express written consent of Utility Support Systems, Inc.  12-16-02
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April 27, 2007 Dominic £, Perella
Associate
202.637.6452
dfperelia@hhlaw.com

Kristi Moody, Senior Counsel
Windstream Communications, Inc.
4001 Rodney Parham Rd.
Mailstop B2F03-71A

Little Rock, AR 72212

Re: Subpeena to Windstream in Arkansas Cable and Telecommunications
Association, et al. v. Entergy Arkansas, Inc., FCC File No. EB-05-MD-004, EB Docket
No. 06-53

Dear Kristi:

Thank you for your letter of April 25, and for the attached documents. We appreciate the
efforts that you and other Windstream employees have made to comply with the subpoena, and
we are pleased to hear that your review is continuing.

I do have several questions and thoughts regarding statements made in your letter. First,
you note that Windstream is in possession of correspondence between Windstream and Entergy
that references a dispute concerning attachments (the “Dispute Correspondence”), but that this
correspondence is non-responsive to the subpoena and that it is privileged in any event. As to
the first part of that statement, I would note that the subpoena compels production of documents
that “relate to” the above-captioned proceeding. See Schedule A at 7, § 8. I would urge you to
re-examine this provision with an eye toward whether the Dispute Correspondence falls within
its terms. The above-captioned proceeding, after all, concerns not just alleged pole violations,
but also (1) terms and conditions of attachment, and (2) whether those terms and conditions are
fair, and fairly applied, as between Entergy and its various attachers, both within and without the
cable industry. I imagine that by the very nature of the issue, any correspondence concerning an
attachment dispute likely would “relate to” these issues, and as a result would be within the
subpoena’s scope.

As to the privilege issue, I would ask that you reconsider whether, and provide
more detail about why, any privilege applies to the Dispute Correspondence. See id. at 3,  10.
In the normal course, correspondence between two unaffiliated companies regarding an
attachment dispute would not be privileged, because it is not between an attorney and a client in
confidence. It also would not constitute attorney work product, both because it was not




Kristi Moody, Esq.
April 27, 2007
Page 2

developed in preparation for litigation and because, by virtue of the fact that it is correspondence,
it was by definition not kept confidential in the first place.

If after review of these two issues you conclude that the Dispute Correspondence
is in fact non-privileged and within the scope of the subpoena, we ask that it be produced
promptly. If you conclude that it is privileged, we ask that you produce the information called
for in Schedule A, at 3 § 10. Finally, if you conclude that it is non-responsive but not privileged,
we respectfully request that you produce it nonetheless on a voluntary basis. If you are unable to
do so, we may have to consider returning to the Administrative Law Judge and seeking a second,
broader subpoena that encompasses the documents in question.

As to the “2007 e-mail correspondence” and the Pole/Joint Use Agreement also
referenced in your letter, we would make the same requests - that you re-examine whether they
are responsive to the subpoena and that, if they are not, you consider producing them on a
voluntary basis. As to the Pole/Joint Use Agreement specifically, I would note that the subpoena
calls not just for documents dated 1998 or later, but for documents related to the time periods
from 1998 on. See Schedule A at 3, § 9. Since the Pole/Joint Use Agreement presumably has

been in effect throughout some or all of the period 1998-2007, it is “related to” the time periods
covered by the subpoena.

Thank you again for your time and effort on this, and please feel free to contact
me with any questions you might have. Obviously, compliance with subpoenas can be

burdensome. We hope to work with you to complete production relating to this subpoena as
quickly and cooperatively as possible.

Best regards,

oA UNL_—

Dominic F. Perella

ce: J.D. Thomas
Kim Sullivan (via e-mail)
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May 21, 2007 Paul A. Werner

Associate
202.637.5648
pawemner@hhlaw.com

Kristi Moody, Senior Counsel
Windstream Communications, Inc.
4001 Rodney Parham Rd.
Mailstop B2F03-71A

Little Rock, AR 72212

Re: Subpoena in Arkansas Cable and Telecommunications Association, et al. v.
Entergy Arkansas, Inc., FCC File No. EB-05-MD-004, EB Docket No. 06-53

Dear Ms. Moody:

I write to make a final request for Windstream to comply with the subpoena duces tecum issued
to it nearly three months ago. If we do not receive a response from Windstream by Wednesday,
May 23rd, or if Windsteam indicates by that date that it will not produce additional responsive
documents, we will be forced to enlist the help of the issuing judge to secure your cooperation
through contempt proceedings.

As you are well aware, Windstream was served in early March with a subpoena duces tecum
issued by the Federal Communications Commission, which required the production of
documents relating to Windstream’s interactions with Entergy Arkansas, Inc. Despite the fact
that the subpoena mandated production of a broad range of documents covering approximately
nine years, Windstream initially produced a total of 23 pages of documents. When we
repeatedly requested an explanation for this meager production, Windstream responded by
producing an additional seven pages of documents. This adds up to a grand total of 30 pages, or
approximately three pages per year, in response to a subpoena that compels production of all
documents relating to, inter alia, (1) services performed by Windstream on Entergy’s behalf, (2)
costs of pole inspections, (3) violations of pole standards, (4) pole conditions generally, and (5)
disputes and other issues regarding pole attachment terms and conditions.

We have communicated to you on several occasions that this volume of production is manifestly
unreasonable given the subpoena’s broad scope. It also pales in comparison to the volume of
documents that we have received from other similarly-situated third-parties served with a
virtually identical subpoena. These entities — which include at least one telecommunications
company — have produced hundreds to tens of thousands of documents in response to the same
requests made to Windstream.
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On Apnl 25th, we received a letter from you indicating that you were in possession of additional
documents, but that you considered some to be non-responsive and others privileged. On April
27th, we responded by clarifying the subpoena’s seemingly self-evident scope and requested
both an additional production and a privilege log (as required under the subpoena). We have
received neither; in fact, Windstream provided no response to our letter and we have not received

any communication from you whatsoever since the day the letter was sent, which was nearly a
month ago.

We have made every effort to work cooperatively with Windstream to ensure its voluntarily
compliance with the subpoena. But our good faith has been met by Windstream’s resistance to
comply with a validly-issued subpoena and a woefully inadequate and facially-unreasonable
production of documents. If Windsteam does not immediately comply voluntarily with its
obligations under the subpoena, we will have no choice but to seek the assistance of the
Administrative Law Judge to compel its compliance. In that process, we will seek to recover all
costs incurred as a result of Windstream’s continued recalcitrance.

Sincerely, .

vy

Paul A. Werner

s

cc: J.D. Thomas
Dominic F. Perella L/

Kim Sullivan (via e-mail)




Kristi Moody, Senior Counsel
Windstream Communications, Inc.
4001 Rodney Parham Road
Mailstop B1F03-71A

Little Rock, Arkansas 72212
501.748.5880 (direct dial)

Windstream“ 501.748.5172 (fax)

communications Email: kristi.moody@windstream.com

May 21, 2007

Via E-Mail Only
(dfperella@hhlaw.com)
{pawerner@hhlaw.com)

Dominic F. Pereila

Paul A. Werner

Hogan & Hartson LLP
Columbia Square

555 Thirteenth Street NW
Washington, DC 20004

RE: Subpoena to Windstream in Arkansas Cable and Telecommunications
Association, et al. v. Entergy Arkansas, Inc., FCC File NO. EB-05-MD-
004, EB Docket No. 06-53

Dear Dom and Paul:

I am writing in response to Dom’s April 27, 2007, letter wherein he asked that
Windstream reconsider its position regarding certain non-responsive and/or privileged
documents in Windstream’s possession regarding Entergy Arkansas, Inc.

Regarding the Dispute Correspondence, as that phrase is defined by Dom,
Windstream’s position is unchanged regarding production of said Correspondence.
Windstream continues to regard this Correspondence as non-responsive. Even if the
Dispute Correspondence was deemed responsive by Windstream, it is protected from
disclosure by the attorney/client privilege as most of the communications in
Windstream’s possession are between Windstream’s in-house attorneys and other
Windstream employees, As I understand, the remaining communications are
correspondence between Windstream and Entergy related to payments for attachments
and cover letters accompanying the payments. We do not regard such correspondence as
responsive to the subpoena.

Similarly, Windstream’s position on the “2007 e-mail correspondence” and the
“Pole/Joint Use Agreement” remains the same, and Windstream will not produce said
documents. AsT have explained in various telephone conferences, based on
Windstream’s current relationship with Entergy Arkansas, Inc., | am uncomfortable




voluntarily producing information, as Dom suggests in his letter.

1have not previously responded to Dom’s leter, as T interpreted the letter to

require no response unless Windstream changed its position and agreed to voluntarily
produce the documents requested.

Further, I would like to address Paul Werner’s letter to me, dated May 21, 2007,
and emailed to Kim Sullivan, Windstream’s Subpoena Compliance Manager. In that
letter, Paul threatened contempt proceedings against Windstream for failing to comply
with the above-referenced subpoena.

I realize that I have not communicated with you regarding receipt of documents
from my field representatives. I did so recently and have been trying to review the
documents for responsiveness and to determine if they are attachments to the letters from
USS to Alltel (now Windstream) previously produced to you. There are literally
hundreds of pages of documents and, while they may or may not be responsive, I am
frankly surprised that these documents are not available to you from Entergy or USS. As
I have explained in previous communications, I am the only attorney reviewing these
documents and am attempting to do so as quickly as possible. In light of this situation, I
would like to discuss this matter with one of you on Tuesday, May 22, 2007.

Thank you for your attention in this matter.

Sincerely,
/s/ Kristi Moody

Kristi Moody
Senior Counsel
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ENTERGY ARKANSAS, INC,,

BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )

)

ARKANSAS CABLE TELECOMMUNICATIONS )
ASSOCATION; COMCAST OF ARKANSAS, INC; ) EB Docket No. 06-53

BUFORD COMMUNICATIONS I, L.P. d/b/a )

ALLIANCE COMMUNICATIONS NETWORK; ) EB-05MD-004

WEHCO VIDEO, INC.,; COXCOM, INC.; and )

CEBRIDGE ACQUISITION, L.P., )

d/b/a SUDDENLINK COMMUNICATIONS, )

)

Complainants, )

y )

)

)

)

)

)

Respondent,

Motion of Windstream Communications, Inc., to Limit Scope of Subpoena or, in the

Altern for an Extension of Time to Respond

Windstream Communications, Inc. (“Windstream™), pursuant to 47 CF.R. § 1.334,
requasts that a certain subpoena issued to it at the request of the Cornplainants in the above-
referenced action be limited in scope, or altematively, for additional time to respond to the
snbpoena, and for grounds, states:

1. On March 1, 2007, Windstream received a subpoena from the Complainants
secking documents related to Entergy Arkansas, Inc. (“Entergy™), from July 1, 1998, to the
present. See Exhibit A, Subpoena.! The subpoena commanded that for a 9 year period,

Windstreamn produce all agreements between Windstream and Eatergy, all communications and

! The attached subpoena is actually directed to CenturyTel. Complainants re-issued this exuct subpoena to
Windstream, but that subpoena is not in the passession of counsel at this time.

Al e ket L
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correspondence regarding an audit performed by Utility Support Systems, Inc, (“USS"), a
contractor for Entergy, regarding pole attachments, all communications with Entergy regardless
of the subject, all communications with Entergy regarding alleged safety concerns/violstions or
alleged service interruptions/outages, and all notes of the field condition of Entergy’s poles.

2. Upon receipt of the subpoena, Windstream contacted Complainants’ attomeys and
informed them that it was uncomfortable with compliance with the subpoena due to an on-going
dispute with Entergy Arkansas, Inc., involving rates for pole attachments, and informed the
attorneys that any communications with Entergy regarding the dispute were privileged and
would not be produced.

3. Despite the concerns, and in a good faith effort to comply with the subpocna,
‘Windstream produced approximately 10 pages of records, on April 25, 2007, consisting of letters
from USS regarding an audit of pole attachments on Entergy’s poles (“April Document
Production™).

4. Windstream produced these records even though the documents should have been
readily available to the Complainants from Entergy, at party, or at the very least, USS, Entcrgy's
contractor. At the time of production, Windstream admittedly agreed to produce attachments
referenced in the USS letters if located. At the time of the representation, Windstream belicved
the attachments were similar in nature to the ones produced as part of the April Document
Production.

5. After this production, a box of documents, containing well in excess of 1,000
pages, was located by Windstream employees. It appears that the documents located may be the
attachments referenced in the USS letters. The documents include large maps and numerous

“inspection worksheets” prepared by USS, at the request of Entergy, and forwarded to

L B R e U R R T T e iiatnant e % PR
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Windstream. Each of the worksheets contains the statement “Proprietary — not for disclosure
without the express written consent of Utility Support Systems, Inc.” Initially, Windstream
maintains that it may not produce the requested documents without 1SS’ express written
consent.

6. More importantly, however, due to Windstream's non-party status, the
Complainants should be forced to obtain the documents they seek from Entergy or USS, who are
clearly the proper source. Generally, in discovery matters, if there is & more convenient or less
burdensome source for discovery, that source should be used. F.R.C.P. 26(b)(2)(i}; See also
Schagf v. Smithkline Beecham Corp., 233 F.R.D, 451 (2005) (noting that a court will give extra
consideration to 2 non-party’s objections in weighing burdensoineness versus relevance).

7. Entergy and USS are unquestionably the more convenient and less burdensome
sources. Windsiream anticipates that Complainants will arguc that they are entitled to the
documents because neither Entergy nor USS has produced similar documents to date. However,
Complainants have not specified whether Entergy and USS have refused to produce simtlar
documents or whether Entergy and USS claim that the documents do not exist. Before
Windstream is forced to comply with a far-reaching subpoena, the Complainants should set forth
fully and in writing what docurnents Entergy has produced and Entergy’s and USS’ response to
the Complainants’ request for documents similar to those at issue. Further, the Complainants
sh_ould be forced 10 demonstrate to Windstream that it has exhausted its remedies against Entergy
by secking appropriate orders compelling Entergy to produce documents.

8. Furthermore, by analogy, if Windstream were a party in an action with Entergy, it
would have a legitimate objection to producing the documents in question o the basis that there

are already in the possession of another party. Windstream should be given at least equal
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protection as a pacty, and, in fact, more protection, as a non-party with no interest in this
litigation. Thus, Windstream requests that the presiding judge limit the Complainants’ subpoena
to documents already produced on the basis that the Complainants have failed to adequately
demonstrate the unavailability of the documents from miote relevant sources.

9. Additionally, complying with the subpoena creates an undue hardship for
Windstream due to the voluminous nature of these documents. Producing in excess pf 1000
pages is overly burdensome when Windstrearn has, in fact, complied with the subpoena by
producing the documents that comprise the April Document Production. The documents already
produced by Windstream demonstrate the USS conducted a pole attachment audit, provided
Windstream with notice of alleged violations, and requested correction of alleged violations.
Requiring the production by a non-party of voluminous suppofting documentation is
unreasonable.

10. Moreover, some of the documents contain personal notes made by Windstream
employees while reviewing the documents that constitute privileged work product. These notes
are the mental impressions of Windstream employecs regarding the ailcgations in the documnents.
It is simply unfair to require Windstream to produce the mental impressions when those
impressions will be used by counsel in making strategic decisions regarding the pole attachment
at issue. Equally important, there is no benefit to the Complainants in receiving and reviewing
the mental impressions of Windstream cmployees made after receipt of the documents and not in
consultation with Entergy or USS. Thus, Windstream should not be forced to review each page
of the documents in question to pinpoint these notes for redaction, Instead, Windstream should

be excused completely from producing said documeants.
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11.  Pinally, it remains unclear how the documents outlining Windstream alleged
attachment violations are relevant to the Complainants’ claims against Entergy. Windstream
points out that the worksheets purport to outline alleged violations, but are not actual proof of a
violation or proof of any action on Entergy’s part. Thus, the dacuments are actuatly not
indicative of anything, except that USS performed an audit and asserted an alleged violation --
information already known by the Complainants and disclosed by Windstream in the April
Document Production,

12.  For the reasons stated herein, Windstream requests that the presiding judge limit
the subpoena to the records already produced. |

13. Alternatively, if it is determined that the subpoena should not be limited,
‘Windstream requests an extension of time to compty with the subpoena to 14 days after receipt
of sufficient evidence of non-compliance by Entergy and USS to C‘;mplainnnts' records request.
This extension is reasonable and necessary due to the voluminous nature of the requested
documeats that must be reviewed. Further, Windstream requests that if ordered to produce the
documents, it be aliowed to redact employee notes added after receipt for the reasons statcd

above,

WHEREFORE, Windstream Communications, Inc., requests that its Motion be granted

and for all other just and proper relief to which it may be ertitled.

By: \U/e" \ ﬂh
or Coe:ea'a‘} “ﬁ%
dstream Comm tions, Inc.

4001 Rodney Patham

Little Rock, Arkansas 72212
501.748.5890

501.748.5172 (fax)

Arkansas Bar No. 95164
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CERTIFICATE OF SERVICE

On this ’2 ‘{Jfk_ﬁay of May, 2007, I certify that a true and correct copy of the
foregoing Motion was forwarded via facsimile and regular mail to:

Dominic Perella
Paul Werner
Hogan & Hartson LLP
Columbia Square
555 Thirteenth Street, NW
Washington, DC 20005
Fax No, 202.637.5910

VU A

Kristi Kfoody '\) L }
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SUBPOENA

BUPLICATE - To be aervad upon the person named hersin, ratained by hini, end presented In support of
: sny clalm for witnoss fees or milesge allowsnces for testimony on behalf of the FCC.

UNITED STATES OF AMERICA

FEDERAL COMMUNICATIONS COMMISSION

IN THE MATTER OF

Arkansas Cable Telecomms Ass'n, et al., EB pocket No. 0653

Complainants v, ER-05-MD-004
. Entecgy Arkansas, Inc.
i Respondent. }
L. THE PRESIDENT OF THE UNITED SYATES OF AMERICA
. To _Windstream Corporarion, c/o The Recordkeeper GREETINGS:

4001 Rodney Parham Road, Litcle Rock, AR 72212 .,

: YOU ARE HEREBY ORDERED under penolty of law to sppear befors the Federal Communications Commission of

i Hogan & flartesn, LLP gt 955 13rh Street, N.W.
(Name and offlcial title of person putharized to take depositions} )

aftar the subppena

, in the city of Washington, DC 20004 _. 4. 30th dagry Lo si_gnad , ’¥_2007,
t ar 9200 etk A: M., of that day, to testily in the sbovecaptiorod matter and to bring with vou and to
[}

produce than and thers the fellowing books, papers, end documents:
See attached Schedula A,

BY ORDER -OF THE FEDERAL COMMUNICATIONS COMMISSION, this "'?:AEP dey of

_Fehwsg ooy . Oastu Alawfog
Sore bl E%

B NOTICE: - Witneas foos and mileage for am:gwﬂder fhln subpoena for service herao! ars ta be p&td by the
g{anﬂ\{l at v:ll;se Instance the witness Is subpaenaed, & ty copY of this summons for the witnass must contain a copy
LB « 1 [N .
YWy

Survice of subpasnas mw'ho made by eny oftizan of the United Statgs ovor the age of 1B yoars who Is compstent
1o be w wliness, and is not & party to or In any Way Interegped in the proceeding.
1

FCC Form 766
EXH[BIT A Qclobisr 1985
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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

in the Malter of

ARKANSAS CABLE
TELECOMMUNICATIONS

ASSOCIATION; COMCAST OF

ARKANSAS, INC.; BUFORD
COMMUNICATIONS |, L.P. d/b/a

ALLIANCE COMMUNICATIONS

NETWORK; WEHCO VIDEO, INC.; COXCOM,
INC.; and CEBRIDGE ACQUISITION, L.P.,
d/b/a SUDDENLINK COMMUNICATIONS,

EB Docket No. 06-53

EB-05-MD-004

Complainants,
v. |
ENTERGY ARKANSAS, INC.,

Respondant.

B e e O e o S L LA Y N 4 )

8C LE A
Pursuant to the Subpoena Duces Tscum, a copy of which is altached
hereto, you are comma.ded to produce, no later than thirty days from the date after
which the Administrativé Law Judge has signed the subpoena, in accordance with
Definitions and Instructions set forth below, the following documents, baoks, and papers

related to the above-captioned matter within the time set forth in the accompanylng

subpoena:

DEFINITIONS AND INSTRUCTIONS
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1. “Complainants” means Arkansas Cabla Telecommunications

o Asgsociation, Comcast of Arkansas, Inc., Buford Communlcations I, L.P. d/b/a Alliance
Communications Network; WEHCO Video, Inc.; CoxCom, Inc. and Csbridge |
Acqulsitions, L.P., d/b/a Suddenlink Commutications,

®

2. "Entergy” or "EAI" or "Respondent” mean Entergy Arkansas, Inc.,
including subsidiaries, affiliates and parent companies.

° 3. “You" or “yours" mean CenturyTel, Inec., including subsidiaries,
afflliatas, parents companies, contractors, subcontractors, reprgsentalives, agents and
employees.

° | 4. “Document” as used herein means a document whose existence Is

| known to CenturyTel, regardless of the document's localion, including the original and
any copy {regardiess of origin) and all drafts of corespondence, records, tables, chasts,

graphs, pictures, schedules, appoiniment bocks and calendars, diarles, reports,

® : memaranda, notes, letlers, bocokiets, circutars, bulletins, notices, instructions, minules
and other communications, including E-mail messages or correspandence and

elactronically stored materlals of any type, video or audlo tapes or CO ROMs and

9 computer disks, interoffice and intraoffice communications, questionnalres, data sheels
or data processing cards, surveys and other written, recorded, prinied, typed and
transcribed matter, or other matter of any kind or nature however produced or

° reproduced, and each copy of any of the foregoing which is not identical because of
marginal notations or otharwise. This dafinition and these instructions also inciude
downloading any documenls or data bases from computers into hard copy or paper

2

@
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printouts. IF any such document was, but no longer 18, In CenturyTel's possession,

custody or conlrol, state what disposition was made of It and when.

5. "Possassion, custody or confrol” includes the joint or several
possesslon, custody and contmo! by each or any other person in the employ of, or acting
on behalf of, CenturyTel, whethar as attorney, agent, official, sponsor, spokesperson,

employee or otherwise.

B. “Relata(s)(d) 10" means supports, evidences, describas, mentions,

mamorializes, constilutes or refers to,

7. “Or” shall be read as Incluslvely as possible, to include ‘or," "and,”

and "bolh.”

8. *ACTA"  shall me&an Complainant  Arkansas Cable

Telecommunications Assoclation.

2, Unless otherwise specified in a particular raquest, these requests

t
call for documants relatel to the lime period from January 1, 1998 to the present.

10.  If any document called for in thesa requests is withheld on the basie
of a claim of privilege, please set forth the nature of the informalion with raspect to
which the privilega Is claimed, togeiher with the type of privilege clalmed, & statement of
all the circumstances on which CanturyTel will rely to support such a claim of privilege,
the date and lopic of the document, and a list of those In the possesslon, custedy or

control of such document or copies thereof.
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11.  If any document called for In these requests is withhald pursuant to
an objection, state the basis for the objection and produce those dacuments ta which
the objection doas not apply. Without limiting the generality of the foregoing, if any
document called for in these requests is withheld pursuant to an objection as to the
period for which informalion is requested, state the basls for the objection and produce

those documents for the pericd to which the aobjection doas not apply.

12. Each document produced pursuant to these requests shall be
separated and labeled so0 that it is clear as to which particular request the document
relates. In the event that a document i3 relevant to multiple requests, it is only
naecessary to produce said document once and to ldentify [t as belng responsive to each

request to which it respends.

13. In producing the documents requested herein, pleass produce
them in their ariginal file folders, if any, or In lieu thereof, attach to the set of documents
produced from a given file a photographic aor electrostatic duplicate of all written or
printed material on the original file folder. In addition, the documents shall be produced
in the same saequence as they are confained or found in the original file folder. The
integrity and internal sequence of the requested documents within each folder shall not
be disturbed. Under no circumstances shall documents from any file folder be

commingled with documents from any other file folder.

14. If any document, or any part of a document, callad for in any
request has bean destroyed, discarded, lost or otherwise disposed of, or placed beyond

your possession, custody, or control, you are requested to provide a list setling forth

4
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each such document. Such [ist shall include identification of the author, reciplent, date,
and description of each document and an explanation of why the document is no longer
in your paossassion, custody, or control. With specific reference to destroyed documents,
the list shall include whether the destruction of the listed document was inadvertent or
intentional and, if the destruction was Intentional, whether the destruction was part of a

company palicy relating to the destruction of documents.

16.  After producing the documents requesied herein, if additional
documanis responsive to these requests become known to CenturyTel but not
produced with prior responses, CenturyTel Is requastaed to promptly further supplemant

its response to these requests.

DOCUMENTS TO BE PRODUCED

1. Produce all documents relating to agreements between you and Entergy,
as well as any known predecessor, parent, subsidiary or division of Entargy, for any
work, labor, or servce performed at the request of or on behalf of Entergy, as well as
any known predecessor, parenl, subsidlary or division of Enlesgy, including, but not
limited to, contracts, e):thihits. schedules, attachments, diagrams, addendums, and
modifications of these dotuments.

2.  Produce sll documents which constitute or relate to correspondence,
memoranda, e-malls, and other communications between you and Entergy, as wall as
any known predecessor, parant, subsidiary or division of Entergy, as well as any of thelr

agents, contractors, subcontractors, empioyees, or any other antity relating to the costs

11:39:26 a.m. 05-25-2007
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of any audit and inspection performed by USS of your attachrments and/or facilities on
Entergy's pales. ‘

3. Produca all documents which constitute or relate to correspondence,
memoranda, e-mails, and other communications betwaen you and Entergy, as well as
any known predecessor, parent, subsidiary or division of Entergy, as well as any of their
agents, confractors, subcontractors, employees, or any other enlity relating to any
alleged violation attributed to your attachments and/or facilities on Entergy's poles.

4. Produce all documents which constituta or relate to correspondence,
memoranda, e-matls, and other communications between you and Entergy, as well as
any known predecessor, parent, subsidiary or division of Entergy, as welt as any of their
agents, contractors, subcontractors, employees, or any other entity relating to

Camplainants.

5. Produce all documents which constitute or relate to correspondence,
memoranda, e-mails, and other communications between you and Entergy, as wasll as
any known predecessor, parent, subsidiary or division of Entergy, as well as any of their
agents, contractors, subcontractora, employess. or any other antity relating to safaty
concerns or violations attributed to your or any other cormmunication company's,
including without limitation cable attachers', facllities.

8. Produce all documents which constitute or relate to correspondence,
memoranda, a-mails, and other communications between you and Entargir. as woll as
any known predecassor, parent, subsidiary or division of Entergy, as well as any of thelr
agents, contractors, subcontractors, employees, or any other entity relating to Entergy’s

setvice Interruptions and system outages.

e Ll

14 /16
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7. Produce all documents which constitute notes, minutes, diary books, or
Journals, whether taken by you, your personnel, representatives or agents, or other
parties, which relate {o the fleld condition of Entergy's poles, including but not limited to
pole or circuit history, and systemic maintenance problemns.

8. Froduca any and all additional documents, not produced in response lo

the other Requests, which relate to the above-captioned proceeding.
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ECFS Commeint Submission: CONFIRMATION Page 1 of

The FCC Acknowledges Receipt of Comments From ..,

Windstream Communications, Inc.
...and Thank You for Your Comments

[ Your Confirmation Number is: '2007525117126 '
Date Received: May 25 2007
Docket: 06-53
l Number of Files Transmitted: 1
i DISCLOSURE ]
This confirmation verifies that ECFS has received and accepted 7

your filing. However, your filing will be rejected by ECFES if it |
contains macros, passwords, redlining, read-only formatting, a
virus or automated links to source documents that is not
included with your filing.

Filers are encouraged to retrieve and view their filing within 24
hours of receipt of this confirmation. For any problems contact
the Help Desk at 202-418-0193.

Tnitiate a Submission | Search ECFS | Return to ECFS Home Page

FCC Home Pagn | Seereh | Cormissiorers | Bureaus Officas
updated 12/11/03
http://gullfoss2.fec.gov/egi-bin/websql/prod/ecfs/upload_v2.hts 5/25/20(




